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 SUMMARY JUDGMENTS; PLAINTIFF AND DEFENDANT PERSPECTIVES
Summary Judgments have occasionally been characterised as ‘Fast Track’ judgments in recent times due to the ease with which they have sometimes been obtained where Defendants do not defend or fail to put forward any stateable defence.  The notion of a ‘fast track’ for obtaining judgments obviously has considerable appeal for Plaintiffs with substantial claims for which they can see no defence themselves.  However it is not uncommon for Defendants to defend such claims in a robust manner, pleading a variety of defences, which sometimes render the Summary Judgment route even slower than the normal plenary process.  This can occur where Summary judgments are granted, only to be set aside on appeal, or where the application for summary judgment is dismissed at first instance giving rise to the need to bring an appeal in order to have the Plaintiffs claim revived at the appeal stage.  In such circumstances it is often inevitable that the claim will then end up going on to full hearing and considerable time may in fact be lost by having adopted the Summary route in the first place, and which may result in it being anything but ‘Fast Track’.   This paper looks at a number of situations where Summary Judgments are sought and examines the outcomes in order to provide some guidance as to when it is appropriate to consider seeking Summary Judgment, or defending such proceedings. 
CIRCUIT COURT JURISDICTION

Summary Judgment may be given where the plaintiff’s claim on a Circuit Court Civil Bill is;

(a) for a debt or liquidated demand in money,
(b) for the delivery of a chattel or specific goods in an action for detinue,
(c)  for the enforcement, performance or carrying out of a trust,
(d) for ejectment, with or without a claim for rent or mesne profits: Circuit Court Rules 2001 O.28 r.5. 

A Plaintiff may still apply to the court for Summary Judgment where the Defendant has entered an appearance or has delivered a defence. Summary Judgment may be ordered unless the defendant;

(a) satisfies the judge that, prima facie,  he has a good defence to the plaintiff’s claim, or 
(b) pays into court, pending the result, such sum as may be deemed sufficient to entitle him to defend.

HIGH COURT JURISDICTION
A Summary Summons is the means by which specified civil proceedings are commenced in the High Court and where the proceedings are heard on affidavit without pleadings and with or without oral evidence: RSC O.1 r.3; O.2. 

A Summary Summons indorsed with a claim, other than for an account, is set down before the Master by the plaintiff, following entrance of an appearance by the defendant, on a motion for liberty to enter final judgment for the amount claimed (or for the recovery of land).  It is supported by an affidavit showing that the plaintiff is entitled to the relief claimed. It should also state that in the belief of the deponent, there is no defence to the action: RSC O.37.  It is also customary to include an averment that any defence entered would be solely for the purpose of delay.   The very presence of a factual dispute does not preclude the summary disposal of the matter; the provision for notice to cross-examine indicates that the court may resolve issues of fact in summary proceedings, See; Criminal Assets Bureau v Kelly [2000 HC] 1 ILRM 271.  Oral evidence or cross-examination is however quite unusual in the summary process.
A claim in which the precise figure was not contained in an express or implied contract and which is in the nature of a debt or liquidated demand also falls within the scope of claims which may be made by way Summary Summons: Motor Insurer’s Bureau v Hanley [2006] IEHC 405; [2007 HC] 2 IR 591; [2007 HC] 2 ILRM 124. 

In uncontested actions, the Master may deal with the matter summarily; in contested actions, or where pre-judgment interest is claimed, the Master must transfer the case, when in order, to the High Court.  An action should be remitted for Plenary Hearing where a closer and fuller examination is required to determine the issue of fact or law: RSC O.37 r.7; Bank of Ireland v EBS [1998 SC] 2 ILRM 451. 

The test to be applied in deciding whether leave to defend should be granted is whether, looking at the whole situation, the defendant has satisfied the court that there is a fair and reasonable probability that he has a real and bona fide defence: Aer Rianta cpt v Ryanair Ltd [2002 SC] 1 ILRM 381; [2001 SC] 4 IR 607. However, where the defendant does not establish a bona fide defence to the claim, but maintains that he has a cross-claim against the plaintiff, the first question is whether that cross-claim would give rise to a defence in equity to the proceedings. If the cross-claim stemmed from the same set of facts as gave rise to the plaintiffs primary claim, an equitable set-off may be ordered so that the debt arising on the claim would be disallowed to the extent that the cross-claim may be upheld: Moohan v S & R Motors (Donegal) Ltd [2007] IEHC 435; [2008 HC] 3 IR 650. 

The threshold faced by a defendant in seeking leave to defend is ‘a low one’ - Hardiman J in the Ryanair –v- Aer Rianta case. It has been held also that where the court decides that the defendant has an arguable case, he is entitled to exercise his right to defend and it cannot be a condition precedent to his defence that he should lodge a particular sum of money in court: Calor Teoranta v Colgan [1990 SC] - see Doyle in 8ILT & SJ (1990) 255. See First National Commercial Bank plc v Anglin [1996 SC] 1 IR 75. 

PRACTICE IN SUMMARY PROCEEDINGS

In practice a number of issues arise which can complicate things in summary applications.  In  ACC –v- Heffernan  the High Court, Hogan J, heard an Appeal from  the Masters Court decision of 2012 in which the Master had dismissed the Plaintiffs Claim for summary judgment.  Judge Hogan held that the Master simply did not have the jurisdiction to make final judgment in a contested matter.  He held that the grant of final judgment in contested matters in High Court is solely within the remit of judges of the High Court alone. Consequently the ACC claim was allowed to proceed.   ACC Bank PLC v. Heffernan [2013] IEHC 475 (High Court, Hogan J, 04/11/2013). 
As a consequence the more benign rationale of the Masters decision is considered to no longer be available to Defendants.  This position can also be expected to apply in Circuit Court proceedings where significant issues of dispute exist regarding a summary claim.  In such cases it follows that the matter should be heard by a judge.
As a general rule it can be taken that Summary Judgment may only be granted in circumstances that clearly and unequivocally establish the following essential proofs; 

liability on the part of the Defendant,

the virtual absence of any defence, 

and wherein the Plaintiff avers  that any appearance entered is purely for the purposes of delay.   

The circumstances in some cases therefore do not afford the Plaintiff grounds to seek Summary Judgment.  Very substantial factual issues can sometimes be raised by Defendants challenging a Plaintiffs application.   Careful consideration of the suitability of Summary applications is needed, both from the Plaintiffs point of view in bringing such applications, and from the Defendants point of view in considering the wisdom of defending.  A firm grasp on reality is called for, both by Plaintiffs and Defendants.
An important issue in relation to an application for summary judgment also is whether the Defendant had put the Plaintiff on notice of the nature of the defence prior to the Plaintiff issuing proceedings, or at any rate prior to making the application for judgment to be entered.  Having received such notice in advance, a Plaintiff is at greater hazard if he still proceeds with a Summary application when the Defendant has already notified him of the nature of the intended defence.
DEFENCES.

In Friends First Finance Ltd –v- Lavelle & anor. [2013] HC 201C Charleton J looked at the protections afforded by the Consumer Credit Act 1995 to a consumer who had not been afforded the statutory protection required under that Act.  His decision related to the 2nd Defendant, Charlotte Lavelle, who was the wife of the 1st Defendant.
He reviewed the Consumer Credit Act and held that;

“ A subsidiary point arises under the Consumer Credit Act 1995 as amended. Section 38 of the Act provides that a creditor:-
…shall not be entitled to enforce a credit agreement or any contract of guarantee relating thereto, and no security given by the consumer in respect of money payable under the credit agreement or given by a guarantor in respect of money payable under such contract of guarantee as aforesaid shall be enforceable against the consumer or guarantor by any holder thereof, unless the requirements specified in this Part have been complied with:
Provided that if a court is satisfied in any action that a failure to comply with any of the aforesaid requirements, other than section 30, was not deliberate and has not prejudiced the consumer, and that it would be just and equitable to dispense with the requirement, the court may, subject to any conditions that it sees fit to impose, decide that the agreement shall be enforceable.
25. The background to the Act was explained by Kelly J. in Allied Irish Bank plc v. Higgins and Others in this way:-
The Act (which was amended by Part 12 of the Central Bank and Financial Services Authority of Ireland Act 2004) insofar as it is relevant defines ‘consumer’ as meaning ‘a natural person acting outside the person’s business’.
The term ‘business’ is defined as including ‘trade and profession‘. The term ‘borrower‘ means a consumer acting as a borrower. A credit agreement is defined as ‘an agreement whereby a creditor grants or promises to grant to a consumer a credit in the form of a deferred payment, a cash loan or other similar financial accommodation’.
Section 30 of the Act contains mandatory provisions concerning a credit agreement or contract of guarantee entered into by a consumer. Such an agreement has to be made in writing and signed by the consumer. A copy of it must be given personally to the consumer or delivered to him within ten days of the making of the agreement. A credit agreement must contain a statement in respect of a cooling off period which gives the consumer a right to withdraw from the agreement without penalty if he gives written notice to this effect within a period of ten days of receipt of the agreement. Alternatively, he may indicate that he does not wish to exercise that right by signing a statement to that effect under certain conditions. A credit agreement must contain a statement of the names and addresses of all of the parties to it and all of the costs or penalties to which the consumer may become liable for any failure to comply with its terms.
26. His analysis as to the effect of the section is also important:-
Thus, although s. 38 confers a discretion on the court to excuse non-compliance and thereby enable a credit agreement which would be otherwise unenforceable to be enforced, it may not do so in respect of a breach of Section 30.
27. It is clear to me that Charlotte Lavelle was not dealing with the plaintiff financial institution at all and in any event she has already established the defence of non est factum. However, even had she failed to establish that defence and the Court was required to consider the issue under this Consumer Credit Act point, it is clear that she was not dealing with the plaintiff in the context of a business, which would constitute a circumstance wherein s. 38 would not operate. She does not have the financial wherewithal or interest in financial business to deal with a bank as a business investor for the purpose of engaging in volatile markets as a property speculator. That was left to her husband. No inquiry at all was made by the plaintiff financial institution into any of this. Entire trust was reposed in Quinlan Private Investments to make any such enquiries. This is an abrogation of responsibility. I accept that she did not get the relevant documents until well into 2011. Therefore that had it been necessary to decide the case on this point, this defence would have been established. It necessarily follows from the view that I have taken as to the approach of the plaintiff financial institution, as set out in the previous paragraphs, that the discretion of the Court must be exercised against any condoning or excusing of this disturbing and imprudent state of affairs.’
DEFENCES RELATING TO PERSONAL GUARANTEES
Proceedings are frequently brought where the Plaintiff is seeking Summary Judgment against Defendants on foot of a personal guarantee for a sum of money lent to a 3rd party, often to a company,  when the money had not been repaid.  Defendants, in certain circumstances, may contend that the Plaintiff is not entitled to the Summary Judgment or any Judgment and opt to defend the proceedings.  
Key Defences which may be raised are the Consumer Credit Act provisions aforementioned and the defence of Non Est Factum. 

RELEVANT LEGAL AUTHORITIES  REGARDING LEAVE TO DEFEND SUMMARY JUDGEMNT
	In A.C.C. Bank plc. v. Malocco  [2000] 3 I.R. 191, Laffoy J held that the whole situation should be looked at, which necessarily involved "an assessment of the cogency of the evidence adduced by the plaintiff in relation to the given situation which is to be the basis of the defence".
All the evidence must be taken into account, not merely the restrictive focus of the Plaintiffs.  The Plaintiff cannot confine the courts attention to the Plaintiffs documentation alone without having regard to the contextual evidential aspects surrounding the giving of security to a financial institution by guarantee or otherwise. 
In the case of First National Commercial Bank v Anglin, [1996 1 IR 75], the Supreme Court considered the appropriate test applicable in applications for final judgment in summary proceedings on affidavit and reached a unanimous decision .  Murphy J, speaking for the Supreme Court, considered the question of whether there is ;
‘a fair or reasonable probability of the defendants having a real or bona fide defence?' 
'Is what the defendant says credible?', 

 In the case of Aer Rianta c. p. t. v Ryanair Ltd, [2001] IR 607,  the Supreme Court judgment of McGuinness J referred to the test to be applied by the courts in summary judgment applications as being to decide whether ‘the proposed defence is so far fetched or so contradictory as not to be credible’.   
She also agreed with the position of both the parties who accepted that the correct test to be applied in deciding whether to grant summary judgment in the case was that established in First National Commercial Bank plc. v. Anglin  [1996] 1 I.R 75. She allowed the appeal against the summary judgment already granted and gave leave to remit the case for plenary hearing.

In the same case also, Hardiman J held as follows; 
‘In my view, the fundamental questions to be posed on an application such as this remain: is it "very clear" that the defendant has no case? Is there either no issue to be tried or only issues which are simple and easily determined? Do the defendant's affidavits fail to disclose even an arguable defence?”
He provided a reasoned rationale for his view, saying as follows;

“The mere assertion in an affidavit of a given situation which was to be the basis of a defence did not of itself provide leave to defend: the court had to look at the whole situation to see whether the defendant had satisfied the court that there was a fair or reasonable probability of the defendants having a real or bona fide defence."

Hardiman J. concluded by saying that;
‘To me, at least, it is not "very clear indeed" that the defendant has no case. It is clear in my view, that the issues are not "simple and capable of being easily determined".

In the circumstances he held that Summary Judgment ought not to have been granted in the case and he remitted for plenary hearing. 

In the case of Harrisrange Ltd. v. Duncan [2003 4IR 8 HC],  McKechnie J.  also reviewed the main Irish authoritie.  He quoted the following  passage from the judgment of Barry L.J. in Crawford v. Gillmor  (1891) 30 L.R. Ir. 238 ;
	 


"I am of opinion that the mere length of time which has been occupied by the argument of this case - and I do not think one moment of our time was occupied unnecessarily - shows that it does not come within the rule which allows final judgment to be marked on motion."

He went on to hold that;
‘ From these cases it seems to me that the following is a summary of the present position:-

 (i) the power to grant summary judgment should be exercised with discernible caution;

 (ii) in deciding upon this issue the court should look at the entirety of the situation and consider the particular facts of each individual case, there being several ways in which this may best be done;

 (iii) in so doing the court should assess not only the defendant's response, but also in the context of that response, the cogency of the evidence adduced on behalf of the plaintiff, being mindful at all times of the unavoidable limitations which are inherent on any conflicting affidavit evidence;

 (iv) where truly there are no issues or issues of simplicity only or issues easily determinable, then this procedure is suitable for use;

 (v) where however, there are issues of fact which, in themselves, are material to success or failure, then their resolution is unsuitable for this procedure;

 (vi) where there are issues of law, this summary process may be appropriate but only so if it is clear that fuller argument and greater thought is evidently not required for a better determination of such issues;

(vii) the test to be applied, as now formulated is whether the defendant has satisfied the court that he has a fair or reasonable probability of having a real or bona fide defence; or as it is sometimes put, "is what the defendant says credible?", which latter phrase I would take as having as against the former an equivalence of both meaning and result;
	 (viii) this test is not the same as and should be not elevated into a threshold of a defendant having to prove that his defence will probably succeed or that success is not improbable, it being sufficient if there is an arguable defence;
 (ix) leave to defend should be granted unless it is very clear that there is no defence;




(ix) leave to defend should not be refused only because the court has reason to doubt the bona fides of the defendant or has reason to doubt whether he has a genuine cause of action;

 (xi) leave should not be granted where the only relevant averment in the totality of the evidence, is a mere assertion of a given situation which is to form the basis of a defence and finally;

 (xii) the overriding determinative factor, bearing in mind the constitutional basis of a person's right of access to justice either to assert or respond to litigation, is the achievement of a just result whether that be liberty to enter judgment or leave to defend, as the case may be.

Contested claims require oral evidence, hearing witnesses, and such evidence as may be obtained in replies to particulars and discovery, none of which is yet before the court.  
THE ‘WHOLE SITUATION’ EVIDENCE;  MISREPRESENTATIONS TO DEFENDANTS
The Defendants may claim that they were misled regarding what they signed or the nature of the liability they were committing to.  Servants or agents of the Plaintiff may have been relied on to represent the plaintiff, and they may not always have complied with all legal formalities. 
Copies of the documentation may not have been provided originally, or the Defendants afforded ample time to read documentation.  Copies of the completed documents may not have been provided and representatives may have been less than candid about the details of the transaction. Handwritten entries on forms may have been filled in some time later.  The Plaintiff may not have advised consumer Defendants they should get independant legal advice if required, or afforded ‘cooling off’ periods. A  Plaintiff may thereafter have kept the documents for its own unilateral use only, failed to provide the Defendants with copies, and remained silent thereon for many years.
Plaintiffs and their local agents may have been ill prepared when executing security instruments and documents, and acted in haste or under time constraints in regard to the signing of the documentation.  Details may not have been not filled in at the time, or have been incorrectly filled in, at the time or later.  
In certain cases Defendants may understood that the ‘dominant purpose’ of having them sign documentation was for something other than to provide a security claimed by a Plaintiff, such as placing a life cover policy as security, when in fact the Defendant was also prevailed on to sign a personal guarantee as well without being afforded the opportunity to read such a document.
Defedants may be young, relatively inexperienced, and simply misled by the misrepresentations of agents regarding security or Guarantee documentation, representing such documentation as being something else, such as the assignment of a Life Policy. 
 NON EST FACTUM.
The Plaintiffs affidavit may need to factually address the points raised in the Defendants affidavits.  A Plaintiff who has not contradicted or substantively addressed the Defendants account of the key contemporaneous events or facts regarding the alleged giving of a security may find that the court is less inclined to grant judgment summarily and more inclined to remit the matter to plenary hearing.  if the plaintiff has not responded by raising any substantive fact-based rebuttal of the Defendants factual assertions then the court is more likely to conclude that real issues remain in dispute.
Rebuttal of the Defendants version of events then becomes a central issue.  The Defendants factual assertions putting forward the Defendants alternate version of the relevant facts becomes a basis on which the court may draw inferences.  A Non Est Factum defence can become an issue in the event that a fuller factual matrix is established by the Defendant in the case, and in the event that the facts asserted by the Plaintiff are substantially challenged.  If the facts asserted by the Defendants have not been challenged in a substantive fashion by relevant factual averments of the Plaintiff then the Plaintiffs case for Summary Judgment weakens.   The full factual matrix and sequence of events has not yet been established in court in such circumstances, and it may require evidence from all those involved in order to do so.  The taking of such evidence is beyond the scope of the Summary procedure.  When the factual issues are very significantly in dispute further evidence is required.  The test was applied by Laffoy J in ACC Bank v Malocco [2000] 3 IR 191, when she referred to the need to establish the ‘whole situation’,  and by Hardiman J in Aer Rianta C.P.T. v Ryanair No1, 2001 case at 623 where he asked the following key questions;
“Is it ‘very clear’ that the Defendant has no defence? Is there either no issue to be tried or only issues which are simple and easily determined? Do the Defendants affidavits fail to disclose even an arguable defence?” 
CONTRA PREFERENDUM RULE; INQUIRY BY BANK

Defendants can rely on the Contra Preferendum Rule in their defence if or when it may become necessary to do so.  This can arise if the term’s of the document which the Plaintiffs relies on is open to an interpretation more favourable to the Defendant.  The rule provides that contested terms can be construed against the party seeking to rely on such terms.  The Defendants may likewise contend that the Plaintiff ought to have been ‘On Inquiry’ generally of circumstances favourable to the Defendant which obtained at the time.  As a minimum Plaintiffs should have been vigilant to ensure that it was made abundantly clear to Defendants what they were signing, and that they were afforded adequate opportunity to make a fully informed choice, regarding commitments and decisions.

In Royal Bank of Scotland v Etridge (No 2), as referred to in the judgment of Clarke J in Ulster Bank v Louis Roche and Sorcha Butler [2012] 1 I.R. 765 it was held that circumstances existed where the Plaintiff failed to ensure or ‘make inquiry’ as to whether the Defendant was fully informed about what was involved in the signing at a bank branch.  The foregoing authorities concern circumstances in which it becomes appropriate for a lender to inquire, in a meaningful way,  whether Defendants  openly, freely, and knowingly gave the security of the nature claimed by the Plaintiff.  At its simplest it is a question of whether there was ‘informed consent’.   It may be clear from the sequence of events averred to, which may corroborated by the chain of documentation  that the ‘purpose’ of signing of security documentation was indicated to Defendants as relating to something other than what they signed .  The failure of Plaintiffs to rebut Defendants accounts of key events or facts by putting forward some evidence regarding the Plaintiffs position, to at least confirm that the Defendants were fully informed in advance of the securities being sought, is relevant.    

FIDUCIARY, REPRESENTATIONS, ESTOPPEL
The Plaintiffs local management representative may have made fiduciary representations to the Defendants as sometimes averred to in Defendants affidavits.  There may have been long standing friendships involved and prominent local profiles.  The Plaintiff may have encouraged, cultivated, and benfitted from a fiduciary business relationship with Defendants, and the Plaintiff could be estopped from denying the existence of such a fiduciary relationship, or duties arising therefrom.  In the circumstances the Plaintiff could be bound by the consequences of the representations, conduct, and course of action which it formerly adopted.   The courts look more stringently at these questions of the Defendant, is young, inexperienced, a consumer, or an elderly person reliant on collateral assurances or representations of the Plaintiffs employees or agents.
MISTAKE, RECISSION
The facts of a case can also give rise to grounds for Defendants pleading unilateral mistake under contract law with regard to the character of the documents they signed as opposed to what they were led to believe they were signing.  This is the essence the defence of Non Est Factum indeed.  In the circumstances the Defendants could be entitled to plead for recission and other reliefs in the proceedings.   For the Plaintiffs to be allowed to fix the Defendants unilaterally with the liability and  consequences of an irregular manner in which securities were executed could amount to a injustice.  
DEFENCES IN GENERAL
The Defendants potential heads of Defence are not confined at the plenary hearing stage by what has earlier been put on affidavit at the original summary stage.  The Plaintiff may to advance the position that the Defendants have no more to put in issue than Non Est Factum points.  This is not so.  The Defendants will be at liberty to advance further heads of defences when drafting the formal defence pleadings if or when that eventuality ever arises.  The Defendants may say they have for now raised sufficient issues to demonstrate that the Plaintiff is not entitled to summary judgment sought in a Summary application.   If the Plaintiff was on notice of the Defendants position by letters from their solicitors before the proceedings even began then the Plaintiffs summary case can be in difficulty.   The  Defendant’s will be entitled to put in a full defence if the Plaintiffs application fails and the case proceeds to  Plenary hearing.  The Defendants are not confined to the points of defence raised in their Affidavits alone; these and further points may indeed be developed in formal pleadings if and when necessary.
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