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 SETTING ASIDE JUDGEMENTS; PLAINTIFF AND DEFENDANT PERSPECTIVES
CIRCUIT AND HIGH COURT JURISDICTION

The Circuit and High Courts have jurisdiction to Review and Set Aside judgments previously granted, pursuant to  the Rules of the Circuit Court; Order 30 RCC, and the Rules of the  Superior Courts; Order 13 Rule 11 RSC.
The requirements for a Defendant to succeed in having a judgment set aside are considerably greater than those which apply to a Defendant seeking to oppose a Summary Judgment.  A leading case on the standard to be satisfied in being entitled to have a judgment set aside is AIB v Robert and Josephine Lyons, High Court, as set out by Peart J.  He held that the law requires that the plaintiff has at least;

‘A possible defence to the claim which has a reasonable prospect of success.  In my view the Court does not need to be satisfied that the Defendant will succeed but that there is a point which has a real prospect of success.  Counsel for the Plaintiff has referred the court to the decision in the Saudi Eagle [1986] 2 Lloyds Rep 221 where it was held that in an application to set aside a judgment the standard to be applied to a Defendants alleged Defence is that it should be more than an ‘arguable case’, and that it is necessary to show that the alleged defence ‘has a real chance of success’.
In Ulster Bank Limited –v- Brid Kavanagh trading as Barony B&B [2014] IEHC 299, Ms Justice Baker again confirmed the test to be as follows;
To set aside a judgment obtained by default the Court must be satisfied that there is a good defence to the claim, and the basis of the courts jurisdiction is to ensure that an injustice does not result from the preclusion of a claim by a Defendant who has a good defence on the merits.  Peart J, in AIB v Lyons and Clarke J in O’Tuama v Casey emphasise the need for a defendant to demonstrate a defence with a reasonable prospect of success, Peart J stating ‘the court does not need to be satisfied that the Defendant will succeed but there is a point which has a real prospect of success’   

APPLICATIONS TO SET ASIDE JUDGEMNTS –V- APPLICATIONS OPPOSING SUMMARY JUDGMENTS. 

The test to be satisfied in order to have a judgment set aside is therefore of a considerably higher order than what is required to oppose a Summary Judgment Application.  In order to get a judgment set aside Defendants must show that they have a ‘good defence’ on the merits of the case.  There is a requirement to satisfy the court that there is ‘a valid and bona fide defence’ .  The court will look at the cogency of the intended defence and evaluate its prospects of success, in order to be satisfied that the Defendant has a real defence which could be ‘likely to succeed’.  In setting aside judgments the courts may often require a lodgement be made by the Defendant to test the Defendants commitment to running the defence, and to provide some assurance of ultimate recovery to the Plaintiff.

By comparision, in relation to Summary Judgments the test to be applied in deciding whether leave to defend should be granted is whether, looking at the whole situation, the defendant has satisfied the court that there is a fair and reasonable probability that he has a real and bona fide defence: Aer Rianta cpt v Ryanair Ltd [2002 SC] 1 ILRM 381; [2001 SC] 4 IR 607. 
The threshold faced by a defendant in seeking leave to defend is ‘a low one’  -  per. Hardiman J in the Ryanair –v- Aer Rianta case. It has been held also that where the court decides that the defendant has an arguable case, he is entitled to exercise his right to defend and it cannot be a condition precedent to his defence that he should lodge a particular sum of money in court: Calor Teoranta v Colgan [1990 SC] - see Doyle in 8ILT & SJ (1990) 255. 
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